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ance, on a condition : Irons v. Webb, 12 Am. Rep. 610 ; Webster v. Webster, 33 

Vroom 203; s. c. 32 Am. Rep. 193. N. H. 18; contra, Ward v. Ward, 2 

Where a warranty deed was condi- Haywood (N. C.) 28, an exception 

tioned for a reservation of all the grant- held void ; also, in In re Young, 11 R. I. 

or's right, title and interest for life, this 636. 

was held to be a valid reservation : Gra- W. W. Thorntok. 

vers v. Alwood, 52 Conn. 512 ; s. c. 52 Crawfordsville, Ind. 



Supreme Court of Tennessee. 
PARKER v. STATE. 

The carrying on of one's ordinary business on Sunday, is an indictable offence at 
the common law, and also under the statutes of Tennessee, if conducted so openly as 
to attract public observation and lend thereby to the corruption of public morals. 

It is no defence against such a prosecution that the accused conscientiously believes 
in observing, and actually observes, the " seventh" rather than the " first" day of 
the week as the Sabbath. 

Appeal from Circuit Court, Henry county. 

Indictment and conviction for violating the " Sunday law" by 
carrying on ordinary business as a blacksmith. Exceptions, and 
appeal by the respondent. 

Cole, Sweeney £ Ward, for plaintiff. 
The Attorney- General, for the state. 

The opinion of the court was delivered by 

Deaderick, C. J. — Parker was convicted in the Circuit Court 
of Henry county, for following and exercising his avocation of 
blacksmith, upon Sunday, in April 1885, and on divers other Sun- 
days before that date, and up to the time of taking this inquisition ; 
and the indictment avers said work was a disturbance and nuisance 
to the good citizens of said county ; and it averred that such work 
was not necessary, or a matter of charity. Another count charges 
that Parker was guilty of a public nuisance by such work on Sun- 
day, to the prejudice of the public morals, contrary to the statute, 
&c. The proof upon the trial was, that the defendant was a black- 
smith, having a shop near Springville, in said county, and numerous 
witnesses testify to having seen him at work at his trade, in his shop, 
upon different Sundays, within twelve months before the finding of 
the indictment. One witness said he knew defendant worked at his 
business every Sunday. 

The defendant's counsel insisted that, although it is proved that 
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defendant worked at his trade on Sunday, there is no evidence to 
show that he disturbed or damaged any person thereby, so as to con- 
stitute a nuisance, and unless it does appear by proof that some per- 
son or persons were disturbed or annoyed, the offence might be 
punishable under section 2289 of the New Code, but is not 
indictable. It is held in Gunter v. State, 1 Lea 129, 130, that 
hunting or fishing on Sunday may be punished by indictment, and 
these offences are declared punishable by the same penalties as those 
prescribed in section 2289, New Code. See section 2290. So that 
the working at one's trade, under such circumstances, and to such 
extent, as to amount to a nuisance, is indictable. 

Judge McKlNNEY says, in a case where a defendant had been 
indicted and convicted for the utterance of obscene words in public, 
and quoting from Bl. Com. 42, that the municipal law looks to more 
than the protection of the lives, liberty and property of the people. 
Regarding Christianity as part of the law of the land, it respects and 
protects its institutions, and assumes likewise to regulate the pub- 
lic morals and decency of the community. The same enlightened 
author distinguishes between the absolute and relative duties of in- 
dividuals as members of society. He shows that while human laws 
cannot be expected to enforce the former, their proper concern is with 
social and relative duties. Hence, however abandoned in principle, 
or vicious in practice, a man may be, if he keeps his wickedness to 
himself, and does not offend against the rules of public decency, he 
is out of the reach of the law ; but if he make his vices public, they 
then become, by the bad example they set, of pernicious effect to 
society, and are punishable by the law : Bell v. State, 1 Swan. 42 ; 
citing 1 Bl. Com. 124 ; 1 Id. 41, 42. 

In an indictment for profanity, which is punishable under the 
statute by pecuniary penalty like this case, it was held that when 
the vicious acts are public they will be dealt with as crimes, because 
of their tendency to disturb and annoy others, and exert a baneful 
influence upon the morals and habits of the community. Generally, 
any practices tending to disturb the peace and quiet of communi- 
ties, or corrupt the morals of the people, are indictable as public 
offences by common law : State v. Graham, 3 Sneed (Cooper's ed.) 
133, and cases there cited. In Gaines v. State, 7 Lea 410, it is 
held that profanity, when it becomes a public nuisance, is indict- 
able ; but in that case it was held the case was not made out, but a 
single act being proved. In 1 Bish. Crim. Law, sect. 946, it is said 
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public profane swearing and blaspheming have been held in this 
country, to be indictable at the common law, yet, less, according to 
some of the judges, as tending to sap the foundations of Christi- 
anity, than as disturbing the peace and corrupting the morals of the 
community. In the next section it is said; "But however uncer- 
tain may be the precise extent to which the common law protects 
Christianity, there is no question that it practically and fully 
cherishes the public morals, and it punishes as a crime every act 
which it deems sufficiently evil and direct, tending to impair the 
public morals ; and while a single act of the class forbidden by the 
statute may be punished by a specific fine, as prescribed by the stat- 
ute, yet, if repeated and continued, it becomes punishable by indict- 
ment at common law :" Id. 1055. See, also, section 939, 2 Bish. 
Crim. Law, where it is said, that the doctrine has been laid down in 
Pennsylvania that, though a single act of Sabbath-breaking is pun- 
ishable by a fine, there may be such a succession of acts of the same 
sort as will amount to an indictable offence. 

The statute makes it unlawful for any one of the enumerated 
classes to follow his ordinary secular vocation on the Sabbath-day, 
because it is immoral, and is of pernicious effect ; and- though it 
may be conceded that a single offence may be liable only to the 
penalty prescribed by the statute, yet a succession of such acts be- 
comes a nuisance, and is indictable. Such a succession and repeti- 
tion of the acts is shown in this case, as one witness says that 
defendant did work at his trade, as blacksmith, in his shop near 
Springville, every Sunday, and others testify to similar acts on many 
Sundays within twelve months before the finding of the indictment ; 
nor is it necessary to a conviction that the proof should show that 
any person was disturbed thereby. It is sufficient that the acts 
which the law holds as illegal and forbidden, have been done in 
such public manner as to have been open to the observation of the 
public. Their tendency is to corrupt public morals, and the exam- 
ple is pernicious, and contrary to law and" the well-being and good 
order of society. 

The defendant offered to prove that he belonged to a " Christian 
sect," who kept the seventh instead of the first day of the week, 
as Sunday. " A general prohibition against doing worldly business 
on the Lord's day, extends to persons who conscientiously observe 
the seventh day of the week as the Christian Sabbath :" 1 Bishop's 
Criminal Law, sect. 267. There was, therefore, no error in 
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excluding the offered testimony, nor in refusing to charge as 
requested. 

There is no error in the record for which the judgment should be 
reversed, and it will be affirmed. 



At Common Law. — The principle 
of the first head note to the principal 
case is probably correct, and the open 
violation of Sunday was probably an 
offence at common law : Comm. v. 
Jeandell, 2 Grant's Cas. 506 ; Bishop's 
Cr. Law, § 499, and cases cited. Bat 
doubt has been cast upon this doctrine : 
State v. Brooksbank, 6 Ired. 73 ; State 
v. Williams, 4 Id. 400, and cases cited. 

CONSTITUTIONALITY OF STATUTE 

Laws. — Most of the states of the Union 
have statute laws forbidding ordinary 
employments on Sunday. Though the 
constitutionality of such laws has been 
questioned frequently, the writer knows 
of but one instance where it has been 
done successfully. In Ex parte Newman, 
9 Cal. 502, it was held by two judges, 
Justice Field dissenting, that a law 
which prevented a Jew, who conscien- 
tiously observed the seventh day of the 
week, from keeping open his clothing 
store on Sunday was unconstitutional, as 
being a "discrimination and preference" 
against a religious belief, and as hinder- 
ing the free enjoyment of property rights. 
But the authority of this case was over- 
ruled in Ex parte Andrews, 18 Cal. 678, 
and the constitutionality of Sunday laws 
has been upheld by a remarkable una- 
nimity of authorities : Frolickstein v. 
Mayor of Mobile, 40 Ala. 725 ; Shover 
v. State, 5 Eng. (Ark.) 259 ; State v. 
Anderson, 30 Ark. 131 ; Ex parte Bird, 
19 Cal. 130 ; Hall v. State, 3 Kelley 
(Ga.) 18 ; Voglesong v. State, 9 Ind. 
112; Eitel- v. State, 33 Id. 201 ; State 
v. Bott, 31 La. Ann. 663; State v. 
Ambs, 20 Mo. 214 ; State v. Fearson, 2 
Md. 310; Bode v. State, 7 Gill (Md.) 
326; State v. Williams, 4 Ired. (N. C.) 
400 ; Com. v. Colton, 8 Gray 488 ; Me- 
gowan v. Com., 2 Met. (Ky.) 3 ; Neu- 
endorff v. Duryea, 69 N. Y. 557 ; Peo- 



ple v. Hoym, 20 How. Pr. 76 ; Linden- 
muller v. People, 33 Barb. 548 ; McGat- 
rick v. Wason, 4 Ohio St. 566 ; Piqua v. 
Zimmerlin, 35 Id. 507 ; Com. v. Wolf, 3 
S. & R. 48 ; Specht v. Com., 8 Penn. St. 
312 ; City Council v. Benjamin, 2 Strob. 
(S. C.) 508 ; Gabel v, Houston, 29 Tex. 
335 ; Eisner v. State, 30 Id. 524 ; Bohl 
v. State, 3 Tex. App. 683 ; Swann v. 
Swann, 21 Fed. Rep. 299. 

Sunday laws are upheld both as a pro- 
tection to public morals and as establish- 
ing a needed sanitary regulation. In 
Ex parte Andrews, 18 Cal. 678, the ar- 
gument is well stated: "The duty of 
government comprehends the moral as 
well as the physical welfare of the state ; 
and in this instance it is asserted on be- 
half of this law that the passage of it 
is essential to the welfare of the people, 
both moral and physical. It is claimed 
that from physical causes men require 
respite from intellectual and physical 
labor, in the proportion of one day's 
rest in seven ; and that a law which 
enjoins this is not only for the aggregate 
good of the society, but for the benefit 
of all the members. It is said that the 
labor of six days, with this relaxation, 
is more productive in the long run than 
the uninterrupted labor of the week. It 
is said, besides, that this law affords, 
indirectly, protection against oppression 
to employees, women, apprentices and 
servants, and that but for the law, men 
would keep open stores and shops, be- 
cause their neighbors did so, and that 
by competition a sort of compulsion ex- 
ists to violate " the laws of health." 

The Supreme Court of Ohio, in Mc- 
Gatrick v. Wason, 4 Ohio St. 566, up- 
held Sunday laws as a sanitary regula- 
tion purely. In that case, Thukman, 
C. J., said : " The act does not to any 
extent rest upon the ground that it is 
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immoral or irreligious to labor on the 
Sabbath any more than upon any other 
day. It simply prescribes a day of rest 
from motives of public policy and as a 
civil regulation." See also Pennsylvania 
cases cited, supra. 

On the other hand in Lindenmuller v. 
People, 33 Barb. 548, much stress is put 
upon the argument that Sunday laws 
are a protection to public morals. The 
court said : " The belief of no man can 
be constrained, and the proper expres- 
sion of religious belief is guaranteed to 
all ; but this right, like every other right, 
must be exercised with strict regard to 
the equal rights of others ; and when re- 
ligious belief or unbelief leads to acts 
which interfere with the religious wor- 
ship and rights of conscience of those 
who represent the religion of the country, 
as established not by law, but by the 
consent and usage of the community, 
and existing before the organization of 
the government, their acts may be re- 
strained by legislation, even if they are 
not indictable at common law." 

Judge Coolby seems to regard this 
latter ground as the more tenable argu- 
ment in favor of Sunday laws : Const. 
Lim. 477. Though it would seem that 
his objection to the argument based upon 
the necessity of one day's rest in seven, 
as having no proper application to those 
who conscientiously observe the seventh 
day of the week, is much weakened if we 
consider that by uniformity alone in the 
day observed can the institution be pro- 
perly preserved and the rights of em- 
ployees and others protected : Ex parte 
Andrews, supra; Lyon v. Strong, 6 Vt. 
219. 

It is clear on authority that Sunday 
laws, which do not provide that the sev- 
enth day of the week may be observed 
instead of Sunday by those believing in 
the sanctity of the former day, are not, 
for such reason, unconstitutional ; and 
that a conscientious observance of the 
seventh day is no defence to a violation 
of such laws : Frolickstein v. Mayor of 



Mobile, 40 Ala. 725 ; Ex parte Andrews, 
18 Cal. 678 ; Ex parte Bird, 19 Id. 130; 
Com. v. Hyneman, 101 Mass. 30 ; Com. 
v. Has, 122 Id. 40 ; Com. v. Wolf, 3 S. 
& R. 48 ; Specht v. Com., 8 Penn. St. 
312 ; City Council v. Benjamin, 2 Strob. 
(S. C.) 508. 

Indeed, in Shreveport v. Levy, 26 La. 
Ann. 671, it was even held that such an 
exception rendered a city ordinance in- 
valid. And again it was declared in 
Simon's Ex'rs. v. Gratz, 2P.4W. 412, 
that the conscientious scruples of a Jew 
against appearing to prosecute his suit on 
Saturday was no cause for a continuance. 

We cannot conclude the constitutional 
argument better than in the words of 
Mr. Bishop : ' ' The institution of the 
Sabbath, as a day of rest from worldly 
labor, dear to him who reveres it for its 
Divine origin, has to the statesman and 
jurist a significance of a different kind. 
It is the corner stone of public morality 
and happiness, viewed merely as of civil 
regulation. And though the law should 
not foster any particular sect of religion 
at the expense of the rest, or even at 
the expense of him who conscientiously 
rejects all current forms, still it should 
not cast off a good thing, beneficial to 
the entire community, simply because the 
majority of the people believe it not only 
to be good, but to be sanctioned also by 
religion:" 2 Bish. Cr. Law, g 951. 

Violation of Statutes. — I. Under 
the English statute of 29 Car. II., which 
is substantially followed in several states 
of the Union, " worldly labor, business 
or work," on Sunday is illegal only when 
within the " ordinary calling" of the per- 
son charged with violating the statute : 
Drury v. Defontaine, 1 Taunt. 131 ; 
Smith v. Sparrow, 4 Bing. 84 ; Bloxsome 
v. Williams, 3 B. & C. 232. 

And the sale of a horse on Sunday by 
one who does not commonly deal in 
horses is not illegal under such a statute: 
Fennell v. Ridler, 5 B. & C. 406 ; Amis 
v. Kyle, 2 Yerg. (Tenn.) 31. Neither 
is the standing of a stallion by one not 



PARKER v. STATE. 



727 



engaged in that business : Scarf e v. 
Morgan, 4 M. & W. 270. Nor the hir- 
ing of a farm laborer : Rex v. Whitnash, 
7 B. & C. 596. 

II. The statutes of many of the states 
differ from the English statute in omitting 
the limitation " within their ordinary- 
calling :" and when this limitation is not 
expressed it is not to bo implied : Ben- 
nett v. Brooks, 9 Allen 118. 

The following acts have been held vio- 
lations of such statutes : The hauling or 
manure (Specht v. Com., 8 Penn. St. 
312) ; keeping open store {Cincinnati v. 
Rice, 15 Ohio 225) ; the sale of liquors 
(State v. Ambs, 20 Mo. 214) ; loaning 
money (Troewert v. Decker, 51 Wis. 51; 
Frost v. Plumb, 40 Conn. Ill); and 
see cases of Sunday contracts, infra. 

III. The statutes of other states omit 
the word "business," and are directed 
against " common labor" only, or make 
use of terms of similar import. The fol- 
lowing acts have been held to be viola- 
tions of such statutes : selling one quart 
of beer : Voglesong v. State, 9 Ind. 112; 
Eitel v. State, 33 Id. 201 (criticizing, 
Wetzlerv. State, 18 Id. 416) ; selling one 
cigar : Foltz v. State, 33 Id. 215; selling 
400 bushels of corn : Sellers v. Dugan, 18 
Ohio 489 ; the ordinary employment 
of an attorney's clerk: Watts v. Van 
Ness, 1 Hill 76 ; and see cases on Sun- 
day contracts, infra. Gaming is not 
"common labor:" State v. Conger, 14 
Ind. 396. 

IV. Under the statutes of other states, 
the act complained of must be " to the 
disturbance of others," to be illegal : 
Clough v. Shepherd, 31 N. H. 490 ; 
Starr & Curt. Rev. Stat. 111. 824. 

For cases under yet other statutes, see 
Boynlon v. Page, 13 Wend. 425 ; King 
v. Younger, 5 T. R. 449; Com. v. 
Lynch, 8 Gray 384 ; Com. v. Harrison, 
11 Id. 308. 

Sunday Contracts. — The making 
of contracts on Sunday was not pro- 
hibited at common law : 0' Rourke v. 
O'Rourke, 43 Mich. 58 ; Horacek v. 



Keebler, 5 Neb. 355 ; Kepnerv. Keefer, 
6 Watts 231 ; Swisher v. Williams, 
Wright (0.) 754. 

I. Under the statutes of those states 
providing that the act complained of 
must be " to the disturbance of others," 
and also under statutes forbidding ' ' com- 
mon labor" only, omitting the word 
"business" and similar terms, the mak- 
ing of contracts ou Sunday is not illegal, 
according to the weight of authority, 
where the making of such contracts is 
not the regular business of the party 
charged with violating the law ; Rich- 
mond v. Moore, 107 111. 428 ; Johnson v. 
Brown, 13 Kan. 529 ; Horauk v. Keeb- 
ler, 5 Neb. 355 ; Bloom v. Richards, 2 
Ohio St. 387. But see Link v. Clem- 
mens, 7 Blackf. 477. A previous con- 
tract for Sunday advertising is void, 
under statutes of the latter class ; Smith 
v. Wilcox, 25 Barb. 341. 

II. Where the statute contains the word 
"business," or similar terms, Sunday 
contracts are invalid : Salttnarsh v. Tut- 
hill, 13 Ala. 390 ; Dodson v. Harris, 10 
Id. 566; Pattee v. Greeley, 13 Met. 
284 ; Adams v. Ilamell, 2 Doug. (Mich.) 
73 ; Wight v. Geer, 1 Root 474 ; Towle 
v. Larrabee, 13 Shepley (Me.) 464 ; 
Kepner v. Keefer, 6 Watts 231 : Lovejoy 
v. Whipple, 18 Vt. 379; Berrill v. 
Smith, 2 Miles (Pa.) 402 ; O'Donnell v. 
Sweeney, 5 Ala. 470 ; Hill v. Sherwood, 

3 Wis. 343 ; Hill v. ftilker, 41 Ga. 
449 ; Bradley v. Rea, 103 Mass. 188 ; 
Tucker v. Mowrey, 12 Mich. 378 ; Allen 
v. Deming, 14 N. H. 133 ; Fennel v. 
Ridler, 5 B. & C. 406 ; 1 Swift's Syst. 
367. But contra, Reynolds v. Stevenson, 

4 Ind. 619. A previous contract can- 
not be rescinded on Sunday : Benedict 
v. Bachelder, 25 Mich. 425. An action 
of deceit in the sale of a horse on Sun- 
day, contrary to law, can not be main- 
tained : Northrup v. Foot, 14 Wend. 
248; Robertson v. French, 12 Met. 24. 
And the parties to an illegal Sunday 
contract will be left in statu quo : Myers 
v. Meinrath, 101 Mass. 366 ; Moore v. 
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Kendall, 1 Chand. 33 ; Chestnut v. Har- 
baugh, 78 Penn. St. 473 ; Blakesley v. 
Johnson, 13 Wis. 530. But it has been 
held that a subsequent promise to pay for 
liquor purchased on Sunday, may be en- 
forced : Melchoir v. McCarty, 31 Wis. 
252. Though no presumption will be 
entertained in favor of the ratification of 
an illegal Sunday contract : Winfield v. 
Dodge, 34 Mich. 355. 

A Sunday note bearing date of Mon- 
day, is not void in the hands of an inno- 
cent purchaser : Vinton v. Peck, 14 Mich. 
287 ; Cranson v. Goss, 107 Mass. 439 ; 
Knox v. Clifford, 38 Wis. 651. So it has 
been said that a Sunday note for an ante- 
cedent debt, is good : Kaufman v. Hamm, 
30 Mo. 387. A note made on Sunday, 
but delivered on Monday, is valid, and 
takes effect from date of delivery : 
Clough v. Davis, 9 N. H. 500 ; Bill v. 
Dunham, 7 Gray 543 ; Hilton v. Hough- 
ton, 35 Me. 143 ; Dohoney v. Dohoney, 
7 Bush 217 ; King v. Fleming, 72 111. 
21 ; Banks v. Wertz, 13lnd. 203; Cam. 
v. Kendig, 2 Penn. St. 448 ; Lovejoy v. 
Whipple, 18 Vt. 379; Adams v. Gay, 
19 Id. 358. So of an official bond : 
Hall v. Parker, 37 Mich. 590 ; and of 
a land-contract : Lamore v. Frisbee, 43 
Mich. 186. A note made and delivered 
on a secular day, to take effect on Sun- 
day, is not void : Stacy v. Kemp, 97 
Mass. 166. 

Under the English and similar statutes, 
Sunday contracts are not void, as " busi- 
ness," unless they be further shown to be 
" business" " in the ordinary callings of 
the parties thereto :" Sanders v. John- 
son, 29 6a. 526 ; Begbie v. Levi, 1 C. 
&J. 180. 

Necessity and Charitt. — All of 
the statutes, we believe, except from their 
operation cases of " necessity and char- 
ity." From the nature of the case, no 
strict definition of these terms can be 
given. "The best we can do is to judge 
of cases as they arise, and to treat them 
as within the prohibition or the saving 
clause of the statute according to the spe- 



cific features which each presents :" Com. 
v. Johnston, 2 Am. L. Reg. (O. S.) 285, 
432, 517. 

In McGatrick v. Wason, 4 Ohio St. 
566, Thubman, C. J., said : " The ne- 
cessity spoken of in the statute is not an 
absolute, uncontrollable necessity only ; 
but may be a necessity created by the ex- 
igencies of society or trade." And as 
was said by Pabsons, C. J., in Com. 
v. Knox, it is sufficient that there be " a 
moral fitness or propriety" in the act : 6 
Mass. 76 ; Bennett v. Brooks, 9 Allen 
118. 

Yet the above should be considered in 
connection with the limitation laid down 
in Com, v. Johnston, supra: "If we de- 
cide that necessity and charity mean con- 
venience * * * we emasculate the stat- 
ute and sweep away the guard which the 
legislature threw around not only the 
morals of society, but the physical health. 
and well being of both men and beasts." 
See also, Com. v. Sampson, 97 Mass. 407. 

" In considering what is lawful or fit 
to be done on the Lord's day ' charity' 
must include everything which proceeds 
from a sense of moral duty or a feeling 
of kindness and humanity and is intended 
wholly for the purpose of the relief or 
comfort of another and not for one's own 
benefit or pleasure. That a visit to a 
sick child or other relative upon the 
Lord's day is within the exception is well 
settled. * * * The same reason extends 
to the case of a sick friend :" Doyle v. 
L. $■ B. Rd., 118 Mass. 195. 

The following acts have been declared 
judicially, to come within the meaning 
of the various statutes in excepting works 
of " necessity and charity ;" work neces- 
sary to prevent spoiling of malt for beer 
{Crocket v. State, 33 Ind. 416) ; gather- 
ing and boiling sap where necessary to 
save (Morris v. State, 31 Ind. 189 ; 
Whitcomb v.Gilman, 35 Vt. 297) ; gath- 
ering and marketing melons to prevent 
spoiling ( Wilkinson v. State, 59 Ind. 
416) ; harvesting "dead ripe" wheat 
(Turner v. State, 67 Ind. 595) ; remov- 
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ing logs broken from raft to place of 
safety (Parraalee v. Wilks, 22 Barb. 
539) ; loading a ship in danger (The 
Richard Matt, 1 Biss. 440 ; Smith v. 
Schooner J. V. King, 10 Pitts. L. J. 
274) ; attending lock on navigable river 
(Murray v. Com., 24 Penn. St. 270) ; 
hiring horse to take prisoner to jail 
(Fisher v. Kyle, 27 Mich. 454) ; carry- 
ing mails (Com. v. Knox, 6 Mass. 76) ; 
repairing dangerous highway (Flagg v. 
Millbury, 4 Cush. 243) ; gathering feed 
for hogs (Edgertonv. State, 67 Ind. 588); 
making bill of sale where necessary to 
save debt (Hooper v. Edwards, 18 Ala. 
280) ; visiting or getting medicine for 
sick child or friend (McClary v. Lowell, 
44 Vt. 116; Gorman v. Lowell, 117 Mass. 
65 ; Doyle v. L. Sf B. Rd., 1 18 Id. 195); 
visiting parents (Logan v. Matthews, 6 
Penn. St. 417); servant's driving mas- 
ter's coach to church (Com. v. Nesbit, 34 
Penn. St. 398) ; making will (Bennett 
v. Brooks, 9 Allen 118) ; bringing of 
servant to master's house to prepare meals 
(Crewman v. Lynn, 121 Mass. 301) ; 
loading vessel to avoid close of naviga- 
tion (McGatrick v. Wason, 4 Ohio St. 
566 ; but contra, Pate v. Wright, 30 Ind. 
476) ; selling one cigar from hotel stand 
(Carver v. State, 69 Id. 61) ; sale of li- 
quor by innkeeper to guest (Hall v. State, 
4 Har. (Del.) 132 ; but contra, Omit v. 
Com., 21 Penn. St. 426 ; and Com. v. 
Barr, 34 Id. 86) ; holding spiritualistic 
meeting (Feital v. M. Rd., 109 Mass. 
398) ; taking subscription to church fund 
(Allen v. Duffle, 43 Mich. 1 ; Dale v. 
Knapp, 24 Alb. L. J. 432 ; but see 
Catlett v. M. E. Church, 62 Ind. 365) ; 
holding meeting of benevolent society 
(People v. Y. M., ^-c, Soc, 65 Barb. 
357) ; letting of carriage for act of ne- 
cessity or charity (Myers v. State, 1 
Conn. 502) ; running street car (A. Sf 
S. Rd. v. Rem, 55 Ga. 126 ; but contra, 
Com. v. Jeandell, 2 Grant's Cas. 506. 

The following acts have been declared 
not to come within the exception in favor 
of works of "necessity and charity:" 

Vol. XXVIV.— 92 



driving omnibus for common hire (Com. 
v. Johnston, 2 Am. L. Reg. (O. S.) 285, 
432, 517) ; impounding hogs (Frost v. 
Hull, 4 N. H. 153) ; keeping open bar- 
ber shop (State v. Lorry, 7 Bax. (Tenn.) 
95 ; Com. v. Jacobus, I Penn. L. Gaz. 
Rep. 491 ; Phillips v. Innes, 4 Clark & 
P. 234); cleaning gig (Leslie v. Mackie, 
32 Am. Rep. 558) ; cleaning out wheel- 
pit to avoid stoppage on secular day 
(McGrath v. Merwin, 112 Mass. 467); 
hoeing crops in need of cultivation ( Com. 
v. Josselyn, 97 Mass. 411) ; gathering 
seaweed on retired beach, to prevent 
washing away (Com. v. Sampson, 97 
Mass. 407) ; travelling to serve civil pro- 
cess (Pearce v. Atwood, 13 Mass. 324) ; 
or to conduct legal business ( Bosworth v. 
Swansey, 10 Met. 363) ; or to supply 
fresh meat (Jones v. Andover, 1 Allen 
18). And it has been said that the neces- 
sity must be real and not fancied : John- 
son v. Irasburgh, 47 Vt. 28, and cases 
cited. 

Legal Proceedings. — At common 
law, only judicial proceedings appear to 
have been forbidden on Sunday, and 
purely ministerial acts performed upon 
that day were valid : Bammons v. State, 
59 Ga. 164 ; Weldon v. Colquitt, 62 Id. 
449 ; Merritt v. Earle, 31 Barb. 38 ; 
Story v. Elliot, 8 Cow. 27 ; Clough v. 
Shepherd, 31 N. H. 498. Service of 
civil process on Sunday was void : Shavt 
v. Dodge, 5 N. H. 462. 

A verdict is not invalid because re- 
turned upon Sunday : Jones v. Johnson, 
61 Ind. 257 ; McCorkle v. State, 14 Id. 
39; Joy v. State, Id. 139; Rosser v. 
McColly, 9 Id. 587 ; Cory v. Silcox, 5 
Id. 370 ; Huidekoper v. Colton, 3 Watts 
56. But this principle has been denied : 
Bass v. Irvin, 49 Ga. 436; Davis y. 
Fish, 1 Greene (la.) 410. 

Taking bail on Sunday is within the 
exception, " works of necessity and 
charity :" Johnston v. People, 31 111. 
469 ; Weldon v. Colquitt, 62 Ga. 44 9. 
Chas. A. Robbins. 

Lincoln, Neb. 



